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MEMBERS PRESENT:
Ronald Riendeau, Chairman
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Marie Brillant





Andrew Mason





Donald Russell

MEMBERS ABSENT:
All Present.

STAFF PRESENT:
Town Attorney, Linda McGill; Richard Roedner, Selectmen Contact Person.

OTHERS PRESENT:
Paul Caruso, former Assistant Town Manager; Attorney Gradon Stevens, representing Mr. Caruso; Jim Ashe, former Town Manager; Attorney Jonathan Goodman, representing Mr. Ashe.

A special meeting of the Topsham, Maine Board of Selectmen was held on Wednesday, January 19, 2011 at the Public Library on the Foreside Road. 

INTRODUCTION, PURPOSE AND SUMMARY OF PROCEEDINGS

Chairman Riendeau called the meeting to order at 4:00 p.m.  He said the Board of Selectmen for the Town of Topsham is assembled to hear the appeal of Paul Caruso of a decision to discharge him from his employment with the Town made by Town Manager Jim Ashe.  The appeal will be conducted under Article XII of the Personnel Policies of the Town of Topsham. 

Mr. Riendeau said the parties have been provided in advance with an outline of the procedures that the Board will follow.  It was acknowledged that the Board recognizes that the purpose of the process is to give Mr. Caruso a full and fair opportunity to appeal the decision to terminate his employment and believes that the procedures outlined to both parties will provide that opportunity.  Should there be need to modify these procedures to accomplish the purpose of this hearing, the Board will consider whether and how to proceed. 

It was noted that this is a meeting on a personnel matter and that Mr. Caruso has waived his right to have it conducted in Executive Session so the meeting will proceed in public session.  It was also noted that the meeting is not a public hearing in the general sense and members of the public will not be invited or permitted the opportunity to express opinions or address the Board.

Mr. Riendeau said the Board will make its decision, if feasible, following the close of the hearing.  If it is not feasible, because of the lateness of the hour, or because the Board members wish to consider the record further, or for any other reason, the Board will set another time for deliberation and decision.  

Attorney Jonathan Goodman, representing Mr. Ashe, began the discussion saying it made the most sense to begin receiving testimony from Mr. Ashe and then to conclude with Mr. Ashe.  He said if the Board requires further information it will be provided.  Attorney Goodman called Mr. Ashe as a witness and asked him to introduce himself.  Mr. Ashe did so and reviewed his tenure as Town Manager for the Town of Topsham. 

He testified that on November 8, 2010 at approximately 3:30 p.m. he received a phone call from Topsham Police Lt. Chris Lewis asking if he had been informed of an incident that took place at the police station on Thursday, November 4, 2010.  Mr. Ashe said he responded that he had not been informed of the incident.  Mr. Ashe immediately went to Lt. Lewis' office in the Public Safety Building and Lt. Lewis informed him of the incident between Assistant Manager Paul Caruso and the Police Department Receptionist Barbara Hall.  Mr. Ashe said Lt. Lewis told him he could hear the commotion from his office on the second floor.  He said the incident was about Mr. Caruso presenting Ms. Hall with an inappropriate memo and then demanding that she return the memo to him.  Ms. Hall refused to do so and quickly sat on the memo.  The incident continued with Mr. Caruso trying to physically retrieve the memo from Ms. Hall.  Mr. Ashe was told that Ms. Hall was very upset and said Mr. Caruso was hurting her as he was trying to get the memo back.  Mr. Ashe said the Ms. Hall gave a full incident report to Topsham Police Officer Randy Cook.  Mr. Ashe said Ms. Hall left work early because she was very upset.

Mr. Ashe said he went directly from Lt. Lewis' office to Assistant Manager Paul Caruso's office at approximately 4:00 p.m. and told Mr. Caruso to shut off his computer and to leave the building immediately.   Mr. Ashe told Mr. Caruso that he was being placed on administrative leave with full pay and benefits so an investigation of the incident could be conducted.  Mr. Ashe said Mr. Caruso inquired what the charges were and Mr. Ashe responded the complaint was relative to the assault of a town employee.  

Mr. Ashe continued to explain the circumstances of the incident as told to him and noted appropriate reports on file with these minutes as exhibits (a list of the Exhibits is noted at the end of these minutes).  The November 4, 2010 memo from Mr. Caruso to Ms. Hall is also filed with these minutes as Exhibit #1.

Mr. Ashe testified that Police Chief Tim Young came to his office on November 8, 2010 at approximately 4:30 p.m. to share his version of what had occurred at the police station on November 4.  Mr. Ashe said Chief Young told him that just before lunch on November 4, 2010 he heard a noise downstairs, loud talking, etc.  He told Mr. Ashe he had heard about a memo Mr. Caruso had written in response to a memo Barbara Hall, Joan Vermette and Donald Belanger wrote concerning the lobby in the Public Safety Building being cold during the winter months.  Chief Young reported that when he went down stairs to get a phone message from Ms. Hall he heard her saying "you're hurting me, you're hurting me."  He viewed Ms. Hall and Mr. Caruso bantering back and forth and observed Mr. Caruso grab Ms. Hall's arm and grab at the memo which she was sitting on.  Chief Young reported that when Mr. Caruso stepped back into the hallway he (Chief Young) closed the door so Mr. Caruso could not get back into the area where Ms. Hall works. 

Mr. Ashe testified that on November 9, 2010 he went to Lt. Lewis' office to view the video of the activity in the reception area of the police station and that was when Ms. Hall handed him a copy of her written statement.  Mr. Ashe said Ms. Hall was perplexed that he did not already have a copy of her report as she said she gave Chief Young a copy to give him. 

Mr. Ashe said that on November 10, 2010 he met with EMS Director Mike Labbe to review what he said on November 4th.  Mr. Labbe's report is also filed with these minutes.  Mr. Labbe said he called Ms. Hall's phone because he needed an accident report and when she picked up the phone he heard her yelling "Help! Help! but he assumed she was being playful as he said Ms. Hall and Mr. Caruso fool around a lot and the situation seemed usual, although a little more excessive. 

In response to questions from Attorney Goodman of whether Mr. Ashe had spoken with Ms. Hall, Mr. Ashe responded that on November 12, 2010 he met with Ms. Hall to hear her views of the November 4, 2010 incident.  Ms. Hall's official report is also filed with these minutes.  Among other things, Mr. Ashe said Ms. Hall told him that Mr. Caruso came to her office area around 11:10 a.m. on November 4, 2010 and handed her a memo saying it answered her concern of the cold lobby. She said Mr. Caruso was trying to be funny but that he went too far.  Mr. Ashe said Ms. Hall reported that Mr. Caruso grabbed her arms trying to pull her up out of her chair and also grabbed at her crotch in his effort to retrieve the memo.  Ms. Hall told Mr. Ashe that Mr. Caruso put his hands around her throat, supposedly joking about choking her, and this is shown on the video.  It was noted that the County Dispatcher telephoned Ms. Hall to ask if she was OK because they could see what was happening in the department lobby. 

Mr. Ashe reported that Ms. Hall told him that Mr. Caruso visits her office frequently and it makes her uncomfortable, especially during the winter months after 4:30 p.m. while he is warming up his vehicle before heading home.  She said he tries to joke around, but isn't funny and that she has told him to leave in the past.  She told Mr. Ashe she had not complained because of Mr. Caruso's position as Assistant Manager.   Mr. Ashe said he also met with the Town's Fire Chief, Brian Stockdale on November 12, 2010 and a report from Mr. Stockdale is also on file.

On November 19, 2010 Mr. Ashe sent Mr. Caruso a letter outlining some of the information he had obtained during his investigation and scheduled a meeting with him at 9:00 a.m. on November 24, 2010 at the office of Bernstein Shur in Portland.

Mr. Ashe said the meeting took place on November 24, 2010 at the offices of Bernstein Shur and a record of that meeting is filed as "Interview with Paul Caruso."  Mr. Caruso was told that Mr. Ashe would review all statements and provide him his decision on the appropriate disciplinary action at a meeting at 9:00 a.m. on Thursday, December 2, 2010. 

Mr. Ashe told the Board the outcome of the December 2, 2010 meeting in which he gave Mr. Caruso three separate letters.  One, an unsigned letter dated December 6, 2010 with a termination date of December 8, 2010, a resignation letter from Mr. Caruso to Mr. Ashe and the third was a letter of release and waiver of claims.  Mr. Ashe said he told Mr. Caruso that after reviewing all of the written statements and related interviews it was clear that he had no choice but to terminate Mr. Caruso as an employee of the Town of Topsham.  Mr. Ashe said Mr. Caruso's response to his decision was one of major criticism of how the situation was handled and said he should have made it go away and the meeting ended with Mr. Caruso saluting Mr. Ashe and walking out of the room. 

Mr. Ashe told the Board that Mr. Caruso asked for more time to make his decision and Mr. Ashe gave him until 4:00 p.m. on Wednesday, December 8, 2010 to respond and told him if he didn't resign the termination date would be effective for Thursday, December 9, 2010.   Mr. Ashe said he did not hear back from Mr. Caruso by the designated time so he signed and mailed a termination letter dated December 6, 2010 with an effective termination date of December 9, 2010.

Mr. Ashe testified that it was his belief that Mr. Caruso did not grasp the seriousness of his actions.  He said Mr. Caruso made suggestions that Ms. Hall was in the Union, was an insubordinate and could lose her job.  He didn't seem to show signs of any remorse. Mr. Ashe testified that Mr. Caruso told him if Ms. Hall was planning to take him down and she was going with him.  Mr. Ashe said when he asked Mr. Caruso why he didn't tell him about the incident that Mr. Caruso said he knew how Mr. Ashe would take it. 

The surveillance video of the police reception area at the time of the incident was shown at the meeting.  Attorney Goodman entered into the record statements from Bryan Wentworth, a vocational school program live-in fireman and from Amanda Cloutier.

Following receipt of testimony, Attorney Graydon Stevens, representing Paul Caruso, cross examined Mr. Ashe and questioned his report dated December 3, 2010.  Attorney Stevens noted the disciplinary record of Mr. Caruso over the past 10 years. 
Mr. Ashe was excused from the table and Mike Labbe was called in as a witness.  David Sullivan introduced himself and said he was the Business Manager for the Union of which Mr. Labbe was a member.   Mr. Labbe presented testimony, answered questions and said he had been the EMS Director for more than 25 years for the Town of Topsham.  He referenced his written report which was entered as Exhibit 3.  

Board member Russell asked Mr. Labbe if the fooling around he witnessed between Ms. Hall and Mr. Caruso went on frequently and was it unusual to hear somebody holler "help me."  Mr. Russell asked if any of this activity occurred before when other people were in the building and Mr. Labbe said "No."

Board member Trusiani asked Mr. Labbe if he could physically see the piece of paper referred to earlier.  Mr. Labbe said he did not see the paper.  Attorney McGill noted this was the time the Board should ask any further questions of Mr. Labbe.  There were no further questions. 

Live-in fire fighter Bryan Wentworth was called to the stand and was asked questions by both attorneys.  He said they were both physically touching each other.  In response to question if he would put his hands on a fellow worker in the same way, Mr. Wentworth said he would not. 

Board member Mason asked Mr. Wentworth questions regarding the intensity of Ms. Hall's request for Mr. Caruso to "go away."   Mr. Wentworth responded that he saw Mr. Caruso trying to grab a letter from Ms. Hall and heard her say "Get out of here."  Mr. Caruso responded that "He wouldn't leave until he got that letter back." 

Attorney Stevens called Police Chief Timothy Young to the stand and questioned him regarding his report (Exhibit No. 15).  Chief Young said he investigated the matter as the bantering, which he could hear from this office on the second floor, was lasting longer than usual.  However, he said it was not unusual for Ms. Hall and Mr. Caruso to be playing games in this fashion.  There was a discussion of who could enter into Ms. Hall's area and it was noted that someone from within her area had to press a button to allow the door to open.  Mr. Russell asked Chief Young if he would allow his officers to "play" like that and he said "no."  It was noted that Mr. Caruso was Chief Young's boss. 

A 30-minute break was taken at this point in the meeting. 

The meeting was called back to order and Attorney Stevens called Paul Caruso to the stand.   It was noted that Mr. Caruso had been the Assistant Town Manager and Tax Collector for the Town of Topsham for approximately 9-1/2 years.

Mr. Caruso explained to the Board that his memo was a joke between him and Ms. Hall and that for the past 10 years they had established a pattern of joking around.  Mr. Caruso presented an example of the banter between the two.  Mr. Caruso said he had no idea Ms. Hall was actually offended but now considered his joke a bad idea and that he wished he had not participated.  Mr. Caruso made it clear to the Board that he did not touch Ms. Hall in the crotch area.

Mr. Caruso told the Board this action was inappropriate and that he should not have touched Ms. Hall.  He said he was 51 years of age and felt it was not fair to have been fired.  He said he would like to be reprimanded and continue his work with the Town.  

Board member Brillant asked if the joking had ever been physical in the past and Mr. Caruso said yes and referenced the toy from McDonalds.

Board member Mason asked Mr. Caruso if, when meeting with the Town Manager, he really suggested that Ms. Hall could be fired.  Mr. Caruso responded that Mr. Ashe got confused and explained that as Ms. Hall's superior, when he asked her for the memo back, he felt it was her duty to return it to him.  Mr. Caruso talked about suggestive e-mails he had received over the years from Ms. Hall but said he never opened them. 

Following Mr. Caruso's testimony, Mr. Ashe was called back to the stand and responded to several questions from members of the Board.  Closing statements were offered from both sides with Attorney Stevens urging the Board to consider the spectrum of their options of 1) an oral reprimand; 2) a written reprimand; 3) suspension without pay and 4) discharge.  Attorney Stevens said there was a big difference between fooling around and maliciously hurting someone and suggested a message could be sent to Town employees other than firing.  

The taking of testimony was closed and the meeting moved into deliberation among the Board of Selectmen. 

Some comments offered during deliberation included:

Donald Russell - This was a painful hearing.  We have all known Paul for a long while.  There does not seem to be any dispute of what took place but the part that is unclear is when this stopped being a fun time and turned into a serious time.  Difficult to put a measurement on.  There were others involved in the incident that didn't do the job they should have been doing but that doesn't excuse the action.  My big concern is why Paul didn't stop.  Why did he have to be led out of the room away from the situation.  At some point in time a person crosses the line from a small thing to a big thing.  As far as having any credibility left in this Town Administration, I think it is gone.  For a man with such a good record over the years and didn't realize that he had crossed the line, there is something wrong with that.  The fact that you have engaged in this type of banter many times before is inappropriate and would be for any town leader.  That can't happen and you should have realized that over the years.  It's not that you are completely responsible for all that took place, you started it and it just got out of control because apparently people did not understand what their roles are, which they need to do.

Chairman Riendeau reminded the Board that during the deliberation they should be addressing each other and not the individual concerned.

James Trusiani - Board has to decide if the punishment meets the crime.  Looking at the action as a joke, sending cc's to the Pope, Paul Famulari and Bob Stiehler - very difficult hearings with necessary disciplinary actions, writing the memo on the Town of Topsham letterhead and doing so while being paid by the Town as an employee, engaging in physical contact - this is all wrong.  Municipal government needs to be taken seriously.  We need to look at two sides of the issue and take necessary action.  There is no doubt what happened.   Going forward, if we allow this individual to be put back on the payroll in the same position with the same responsibilities I'm not sure how we can go forward.  There would be no respect.   It's unfortunate, but we as the elected officials, need to come up with some solution at this level of this appeal to do what is right for the municipality. 

Andrew Mason - This is difficult.  I have been in an office. I understand that the stuff that goes on is not limited to employee to employee, especially in small towns.  It happens.  Having to weight the fact that he is the Assistant Town Manager and how that represents the Town…I'm struggling to determine whether the issue of credibility is lost.  In looking at the performance review, what seems to help is that focusing on the area of supervision it was noted that Mr. Caruso needed to step up and show more initiative with the supervision of staff and related employee issues.  Sometimes you can read in between the lines and reading between the lines it is saying there is an issue with supervision.  This is the Assistant Town Manager.  We need him to step up.  It is not enough to just be the Assistant Town Manager.  You have to present that and if it was the guy driving the snow plow playing with the police office on the camera, I could see 30 days…but this was the Assistant Town Manager…..Knowing that the evaluation states this is something that should be worked on and then having this breach makes one wonder what happens in the future when a difficult situation arises.  It is difficult to say that we could get the actions that we expect from the Assistant Town Manager.  I appreciate what the Town Manager said "If I hadn't fired him, then I should have been fired for not doing my job." 
Ronald Riendeau - It is very hard.  We all know Paul and have worked with him for several years.  It is a difficult situation.  My thoughts are pretty similar with the rest of the Board.  What message would we be sending to our employees if he were to retain his position.  It has been brought up that he has learned his lesson, but I come from law enforcement and I know that probation/parole does not work.  It would be hard for me to vote to retain Paul but we will vote at the end of the deliberation.

Following receipt of all comments from the Board, motion was made by Mr. Russell, seconded by Mr. Trusiani and it was unanimously

VOTED


That the Board of Selectmen uphold the decision of the Town Manager for the dismissal of the Assistant Town Manager. 

Town Attorney McGill noted that, under the Personnel Policy, the Board will issue a written decision with findings within 10 days of this hearing. 

ADJOURNMENT
Motion was made by Mr. Trusiani, seconded by Ms. Brillant, and it was unanimously


VOTED



To adjourn at 8:10 p.m.







Respectfully submitted,







Patty Williams, Recording Secretary

EXHIBITS:

No. 1
Memo from Paul Caruso to Barbara Hall dated November 4, 2010

No. 2
Memo from Barbara Hall, Joan Vermette and Donald Belanger to EMS Chief Michael Labbe dated November 4, 2010

No. 3
Incident Report from EMS Chief Mike Labbe

No. 4
Witness Voluntary Statement Form Report from Amanda Cloutier

No. 5
Witness Voluntary Statement Form Report from Bryan Wentworth

No. 6
Witness Voluntary Statement Form Report from Cory Higgins

No. 7
Summary of Events Report filed by Lieutenant Christopher Lewis

No. 8
Summary of Witness Interviews - Case:  10-021363 - filed by Lt. Christopher Lewis

No. 9
Handwritten Report of the November 4, 2010 Incident filed by Barbara Hall

No. 10
E-mail from Paul Caruso to Jim Ashe Regarding Allegation 71 of 73

No. 11
Incident Report from Ptl. Randy Cook

No. 12













No. 13













No. 14

No. 15
Report from Chief of Police, Timothy Young
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