APPROVED MINUTES

4-7-09 MINUTES


MINUTES

TOWN OF TOPSHAM
PLANNING BOARD MEETING

APRIL 7, 2009, 7:00 P.M.

MEMBERS PRESENT:
Don Spann, Chairman





Don Russell, Vice Chairman





Ronald Bisson





Michael Colleran





Stephen Mathieu


MEMBERS ABSENT:
Tim Dunham and Nora Wilson had been excused.
STAFF PRESENT:
Richard Roedner, Planning Director
A meeting of the Topsham, Maine Planning Board was held on April 7, 2009 at the Municipal Building at 100 Main Street, Topsham, Maine.   Chairman Spann called the meeting to order at 7:00.

1.
ROLL CALL

The recording secretary conducted the roll call and noted that all members were present except for Tim Dunham and Nora Wilson who had been excused.
2.
MINUTES FROM THE MARCH 17, 2009 MEETING

Motion was made by Don Russell, seconded by Michael Colleran, and it was 

VOTED



To approve the minutes of the March 17, 2009 meeting as corrected.

(Vote was 4-0 with 1 abstention (Mr. Spann).


(Correction:  Page 2, Item 4, 2nd paragraph, change "sustentative" to "substantive.")


Chairman Spann told the Board he had received a request to take Item 6 on the Agenda out of sequence as there were several members of the public present to address this item.  There being no objections, Item 6 on the Agenda was heard at this point in the meeting.

6.
ACCEPTANCE - THE TOPSHAM CROSSING HOMEOWNER'S ASSOCIATION HAS SUBMITTED A PROPOSED PLAN TO HAVE THE TOWN TAKE OVER THE OWNERSHIP OF THE DETENTION BASIN, TAX MAP U23, LOT 69.

The Topsham Crossing Homeowners Association has requested that the Town accept as a public drainage structure the detention pond (a wet pond) located on Topsham Crossing Drive as a Town-owned drainage structure.


Town Planner Richard Roedner presented some history on this item.  He told the Board that this project was approved in 2002.  Part of the drainage system went into a wet detention pond which was designed to have water in it and does have water in it most of the time.  At the time the project was approved the intent was that the Town was going to take over the roads and the Association was going to maintain the open space.  Mr. Roedner said he talked with Public Works Director Rob Pontau who has inspected the pond.  Mr. Pontau said he is fine with the pond as it was designed and constructed and that the pond was built to design standards and it operates the way it should.  However, Mr. Pontau expressed concern about accepting the pond on behalf of the Town and indicated that he has neither the staff, nor the equipment to maintain a wet basin such as this.  

Attorney Michael Feldman, represented the Association and spoke, urging the Board to ask the Town to take over the maintenance of the pond.  Attorney Feldman said the Town owns the Topsham Crossing Road and the pond is directly off that road.  He said a pipe, which the Town maintains, goes into the detention pond.  


Attorney Feldman distributed "SCHEDULE A" - Stormwater Management Facilities Maintenance Plan for Topsham Crossing Subdivision which was accepted as part of the subdivision approval.  A sentence in the Plan was highlighted and Attorney Feldman made the case that this particular wording was evidence that the Town should be maintaining the pond.  The highlighted wording read as follows:  "Upon acceptance of the proposed public roadway and drainage system by the Town of Topsham, their maintenance shall be conducted by the Public Works Department in accordance with their normal municipal roadway maintenance procedures."

Chairman Spann asked Attorney Feldman how he would interpret the sentence that followed after, which read: "All roadways and drainage improvements, which remain private, shall be the responsibility of the Homeowners Association."  There was no response.
Chairman Spann also reminded Attorney Feldman that the Planning Board did not establish policy.  

Attorney Feldman said that 54 members of the Association relied on this document and feel when the Town voted to accept Topsham Crossing that maintenance of the pond was included with the drainage system.  He questioned how the Town could own the pipe that drains into the pond and not be willing to maintain it.  He did agree that the Association did in fact own the basin.  It was mentioned that the Town maintains the ponds at Ivanhoe Drive and the Topsham Fair Mall.  

The President of the Association, Chris Parker, read a letter urging the Town to take over the maintenance of the pond.  The letter was written by the Association's outgoing President, H. Jacob Rethi, as follows:
Planning Board Members,


 I move to have the planning board place this on the town agenda to have the Town of Topsham take over as the "owner" of the retention pond located off of Topsham Crossing.  This retention pond was developed as a drainage system for town-owned roads.  The town currently takes care of 10-12 other ponds of this nature with no questions asked and has the equipment to perform regular maintenance as necessary.


I, as a taxpayer to the town, cannot understand why I have to pay out of my pocket, not taxes, to upkeep a retention pond which its only purpose is to drain water from a public road.  I hope that none of my tax money pays for the upkeep of the two retention ponds off of Ivanhoe Drive, or any of the other 10.  A portion of my taxes that I pay twice a year should cover any cost associated with any retention pond in Topsham.  The roads in Topsham Crossing are public roads and any is allowed to drive on them.  If Topsham Crossing were a gated community with private roads and a controlled entrance I would understand having to pay for road maintenance, snow removal, retention pond upkeep etc. The homes located in Topsham Crossing paid over $104,000.00 in taxes last year.  If the Town does not want the responsibility of the retention pond, we as home owners have the right to fill in the pond and then let the town worry about how to drain the water from the streets?  It does not make sense that the roads and drainage system belong to the town, but the actual water that is collected from the drainage systems somehow becomes a neighborhoods responsibility.

  
Thank you for your time,


H. Jacob Rethi


Board member Mathieu told Attorney Feldman that this was a policy issue and that the Planning Board did not set policies.  Wouldn't recommend filling in the pond…..

Board member Don Russell agreed with Mr. Mathieu and said this is a matter to come before the Board of Selectmen.  He said if the drainage, road, and pond is all one package, it couldn't be put onto the Town Warrant to accept the retention pond because the Town may already own it.  Mr. Russell suggested that the Association go before the Selectmen who will research the warrant to see the intent and take it from there.  

The Association implied that they will take this matter to the Board of Selectmen for further consideration. 
3.
PUBLIC HEARING - THE TOPSHAM PLANNING BOARD WILL HOLD A PUBLIC HEARING ON THE PROPOSED AMENDMENTS TO CHAPTER 225:  ZONING RELATIVE TO THE NEIGHBORHOOD GROCERY STORES.

This is before the Board for a Public Hearing on a proposed zoning amendment that would permit neighborhood grocery stores to add, as a limited accessory use, gasoline sales in the R-2 and R-3 zoning districts within the growth boundary, as long as access was from either Route 196, 24 or 201.  The language was drafted by the CPIC based on recommendations in the Comprehensive Plan.  

The Town Planner began the discussion saying that the CPIC looked at the current wording and came to the determination that there were a couple things wrong with how we regulate neighborhood grocery stores right now.  They are limited to such a small size that nobody can make a profit, and therefore none are being built.  The CPIC also looked at the issue of gasoline sales from a town-wide perspective and concluded that the only place gasoline can be bought at this time is only in the core roadways (Route 196 and Main Street) where Topsham experiences the highest volume of traffic.  In wanting to make neighborhood grocery stores more viable, the thought went along the lines that perhaps some of the traffic can be diverted (people that come to the busy area simply to buy gas and return home).  

Mr. Roedner said the Committee has come up with language that would allow a neighborhood grocery store to go from 1,500 sq. ft. right now up to 2,500 sq. ft. of retail space, with a building that could be no larger than a total floor space of 5,000 sq. ft. - perhaps a second story building with an apartment upstairs, or offices, or extra storage space needed to service the store itself.  What goes into a neighborhood grocery store was expanded.  Currently the definition is pretty limited as to what people could do - sundry items, some household products, newspapers, basic foods, emergency home repair materials and other household items.  The definition has been expanded to include prepared foods (being able to go in a grab a sandwich or pizza) similar to a sandwich shop.  Standards such a buffering residential uses were expanded, setbacks, listing exactly where in the R-2 and R-3 they can be, etc.   The Committee concluded that 4 pump housings each with two hoses would be appropriate for a neighborhood grocery store.  

The Committee brought the amendments back before the Planning Board a couple weeks ago.  The Planning Board made some comments that the Committee changed.  They voted on it a week ago and is here tonight for Planning Board deliberation and Public Hearing.


The Public Hearing was declared open.


Tom Saucier, 23 Whitney Way asked to be recognized.  Mr. Saucier had several concerns about the Amendment as proposed.  Some of his concerns included:

· Neighborhood Grocery Store is misleading; it really is a convenience store with up to 4 fuel pumps and eight fueling positions, similar to Gibbs on Maine Street, except that the store could be significantly larger.
· 5,000 sq. ft. is 100-feet long by 50-feet wide, which seems a large scale for a residential area.

· A 5,000 sq. footprint convenience store would generate a lot of traffic, single passenger vehicles, tractor trailers, and everything in between.  Lighting levels required to safely light refueling positions are simply not compatible with a residential neighborhood.

· Stormwater runoff laden with petroleum pollutants is a concern.

· Generally a lot of area in a 5,000 sq. ft. convenience store is cooler space, restroom, and checkout counter, so it is important that this be clarified. 

· The only R-2 or R-3 zones within designated growth areas with primary access from Route 196, 24 or 201 are Middlesex Road from Foreside Road to Cathance Road and portions of 196 westerly of 295.  Based on this, a convenience store the same size as the Gibbs on Main Street could be located anywhere on Middlesex Road in the heart of residential areas. 

· There should be a restriction in the ordinance on the operating hours so they could not be operated 24-hours a day.

· What is the implication of this on property values?

· Neighborhood Grocery Stores should not be allowed where there is no public water. They should be allowed only on public water and sewer so as not to contaminate private wells.
· Keep them out of rural areas.


There was no one else to speak following Mr. Saucier and the Public Hearing was declared closed. 

Don Russell said he agreed with some of the things that Mr. Saucier said, but that he was in favor of neighborhood grocery stores.  He said when he grew up in this town they were all over the town but the sizes were quite different.  Mr. Russell said we need to consider the overall footprint relevant to the scale of the houses in the residential areas that they are going into.  A 5,000 sq. ft. building is quite sizeable for a residential area and 2,500 sq. ft. total would be a more conservative number.  The gas dispensing situation brings it into another category.  It is nice to have gas there and if the controls are in place of protecting the impact of the gas dispensing units, a lot already in place by State statute.  Mr. Russell considered 2 pumps with 2 hoses would be adequate for a neighborhood grocery store.  

Mr. Russell said he would like to see Section 225-44.C incorporated in the Amendment because it speaks of the entrances and driveways being at least 25-feet from intersections. He added that the location of where the pumps are, at the side or at the rear might be tweaked because placing the pumps in the front would be less impact on the neighborhood.


Mr. Mathieu said he agreed with Mr. Russell's comments, especially limiting the size of the building to 2,500.   Giving site design flexibility on the placing of the gas pumps would be good.  These stores should be place where it makes sense.  

It was agreed that the Amendment was not ready to be sent to the Selectmen to be placed on the Warrant, but should come back before a workshop with the Planning Board as soon as possible.   It was further agreed to hold the workshop following the Planning Board meeting on April 14th.  It was noted that the workshops are open to members of the public. 

4.
PUBLIC HEARING - THE TOPSHAM PLANNING BOARD WILL HOLD A PUBLIC HEARING ON THE PROPOSED AMENDMENTS TO CHAPTER 225: ZONING RELATIVE TO RESIDENTIAL DISTRICTS. 


This is before the Board for a public hearing on proposed amendments to the Use List and the Table of Dimensional Requirements.  The change in the use list relates to making Aquaculture a prohibited use in the MUL District, where it is currently Conditional.  The changes are related to some of the setbacks in the R1 and R2 Zoning Districts.  

Mr. Roedner spoke to this item saying it originated from the Implementation Committee and came from recommendations in the Comprehensive Plan to look at setbacks and residential districts.  A year or so ago, the Town got rid of the Administrative Exception portion of our code which was the methodology people had to get their setbacks reduced from the level which they had been raised to.  In 2000 we upped a lot of setbacks which created a lot of non-conforming situations where existing homes could no longer expand. 


Mr. Roedner said the Comp Plan Committee took up the issue of setbacks in residential districts.  In the MUL they have removed Aquaculture as a Conditional Use and made it a prohibited use and is the only use change they are recommending.  Under the Table of Dimensional Requirements, the recommendation is in the R-1 District, which currently has a 25-foot front setback, that the setback be reduced to 20-feet.  There is currently a 15-foot side setback and it is recommended that be reduced to 10-feet with a footnote that multi-family dwellings in the R-1 would have a side setback of 15-feet.  In the R-2 District, which currently has a 50-foot front yard setback, it is being recommended to reduce that to 25-feet and the side setback  (which is currently 25-feet) reduce that to 15-feet with a footnote that the minimum side yard setback for a multi-family dwelling remain at 25-feet.

Mr. Mathieu recommended that lot sizes be looked at also. 


Mr. Colleran said if we are going to make changes, it should be advertised to inform the citizens of the changes.


The Public Hearing was declared open.  


John Lemieux spoke saying he lives at 18 Merrymeeting Drive in the R-2 Zone.  He said he would like to install an in-ground swimming pool and when he went to the Codes office to obtain a permit, he learned that the Administrative Exception process had gone away.  He said he was surprised to learn that an in-ground pool is considered as a structure.  He said he sees the reason for setbacks, but the with the side and rear setbacks at 25-feet, it would put his pool too close to the middle of his yard and his septic system, so therefore was in favor of the Amendment.


With no one else wishes to speak, the Public Hearing was declared closed. 

Motion was made by Mr. Mathieu, seconded by Mr. Russell and it was unanimously


VOTED



To instruct the Selectmen to put the Proposed Amendments to Chapter 225 Zoning relative to Residential Districts on the Warrant for the upcoming May Town Meeting with recommendation from the Planning Board of "Ought to Pass."
5.
PUBLIC HEARING - THE TOPSHAM PLANNING BOARD WILL HOLD A PUBLIC HEARING ON THE PROPOSED AMENDMENTS TO THE TOPSHAM SUBDIVISION REGULATIONS, CHAPTER 191, RELATED TO THE SET ASIDE OF OPEN SPACES OR THE PAYMENT IN LIEU OF DEDICATION OF LAND.


This is before the Board for a Public Hearing on proposed changes to the Topsham Subdivision Regulations regarding the dedication of open spaces in new subdivisions, or the payment of a fee in lieu of dedication of land.  The Planning Board has held numerous workshops on this item and is now seeking formal public input.  


Mr. Roedner explained that our current subdivision regulations require open space be set aside on subdivisions and when land is not suitable there is a mechanism to do a payment in lieu of setting aside the land.  The way the language is set up right now is that it is not always clear as how to make a determination of the suitability of land.  When an applicant does not want to set aside the land and would rather pay the impact fee, the impact fee typically works out to be such an insignificant amount of money that there is not a whole lot the Town can do with it.  


The Planning Board has created better standards of when property is acceptable and when it is not, and instead of the current language which says the value of the land will be based on the undeveloped value of the larger parcel prior to the subdivision approval, we will look at the post value.  This way the applicant is setting aside, or paying for, improved land, which then gives the town better resources to make acquisition to achieve the same long-range goal.  

The Public Hearing was declared open.  There were no comments from members of the public, so the Public Hearing was declared closed. 


Motion was made by Mr. Russell, seconded by Mr. Mathieu and it was unanimously


VOTED



To forward the Proposed Amendments to the Topsham Subdivision Regulations, Chapter 191 Related to the Set Aside of Open Spaces or the Payment in Lieu of Dedication of Land to the Board of Selectmen for inclusion on the Warrant of the upcoming May Town Meeting with a recommendation from the Planning Board of "Ought to Pass."

7.
SKETCH PLAN - MEADOW WOODS REALITY LLC HAS SUBMITTED A PROPOSED 4-UNIT APARTMENT COMPLEX AT 401 MEADOW CROSS ROAD, TAX MAP R07, LOT 008.

Steve Kent reviewed a sketch plan for a 4-unit apartment complex at 401 Meadow Cross Road.   The complex will be built under cluster regulations. 

He said the property was purchased 6 years ago for a family woodlot.  The property consists of 60 acres with a large portion placed in tree growth.  Originally there was a post and beam building on the property which was restored into a two-apartment dwelling.  


Mr. Kent said he has developed a plan for a septic system but is not sure if there is enough water on the property.  When he comes back before the Board in Preliminary Design, he will have the water situation resolved.   The 4-unit apartment complex will be a post and beam structure.  It has not yet been decided if the apartments will have 2 or 3 bedrooms.  The buildings will be placed on pads.  Straw bales will be used which will be covered with a type of plaster.  Mr. Kent said this type of construction has been successfully done in Ontario, Nova Scotia, Michigan, France and Russia.  There are currently 8 such buildings in the State of Maine.  Parking will be in the rear. The driveway approach was reviewed but cross sections will be presented at preliminary review of the project. 

Engineer on the project is Helen Watts.  Mr. Kent said he is presently working with Rod Melanson in the Planning Department and Mr. Brillant with the Fire Department.  Density calculations still need to be formulated and Mr. Kent will talk to the Tax Collector also. 

There was no action to be taken.

8.
NEW BUSINESS

There was no new business to address.
9.
OLD BUSINESS
There being no old business to address.  The meeting was adjourned.





Respectfully submitted,






Patty Williams, Recording Secretary
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