APPROVED 4-4-16

TOWN OF TOPSHAM

BOARD OF APPEALS MEETING
MONDAY, JANUARY 4, 2016
A meeting of the Town of Topsham Board of Appeals was held on Monday, January 4, 2016 in the Donald A. Russell Meeting Room in the Municipal Building at 100 Main Street.

The meeting was called to order at 7:00 p.m. by Chairman David Marcello.

MEMBERS PRESENT:
Chairman, David Marcello; Vice Chairman, Jotham Trafton; Gordon Donley;  and Andy MacKellar
MEMBERS ABSENT:
Fred Hahn
ALSO PRESENT:
Codes Enforcement Officer, Tom Lister
Chairman Marcello introduced members of the Board. He told those present that the Board operated informally, but abided by certain rules, which he read aloud, as follows:
“The Board may receive any oral or documentary evidence but shall provide, as a matter of policy, for the exclusion of irrelevant, immaterial or unduly repetitious evidence.  Every party shall have the right to present his case or defense by oral or documentary evidence, to submit rebuttal evidence and to conduct such cross examinations as may be required for a full and true disclosure of the facts.  The applicant’s case shall be heard first.  To maintain orderly procedure, each side shall proceed without interruption.  Questions may be asked through the Chair.  All persons at the hearing shall abide by the order of the Chairman.  At any hearing, a party may be represented by agent or attorney.  Hearing shall not be continued to other times except for good cause.  Pursuant to 30A M.R.S.A. §2691.3, the Board may reconsider any decision reached within 45 days of its prior decision. A vote to reconsider and the action taken on that reconsideration must occur and be completed within 45 days of the date of the vote on the original decision.  The Board may conduct additional hearings and receive additional evidence and testimony in order to amend or uphold the original decision.  Appeal of a reconsidered decision must be made within 15 days after the decision on reconsideration.  Any Party may take an appeal, within 45 days of the date of the vote on the original decision, to Superior Court from any order, relief or denial in accordance with Maine Rules of Civil procedure, Rule 80B."
REGULAR BUSINESS
1.
DEVAN BAILEY, 224 MIDDLESEX ROAD IS SEEKING A CONDITIONAL USE  PERMIT TO OPERATE A DAYCARE AT HER RESIDENCE IN THE R-2 ZONE FOR UP TO 5 CHILDREN
Chairman Marcello reviewed the Conditional Use Application, with the Board asking the applicant questions regarding her plans to operate a daycare for up to 5 children. It was noted that all abutters were properly notified by mail and notice was also published in the newspaper.
At this point in the meeting, the Public Hearing was declared open.  There being no one wishing to speak, the Public Hearing was closed and the following Finding of Facts were gathered:
FINDING OF FACTS

1.
The applicant is Devan Bailey.  The property is owned by Devan Bailey and Lawrence Bailey. 

2.
The property is located at 224 Middlesex Road, identified by Tax Map U12, Lot 013 in the R-2 Zone..  

3.
The applicant is applying for a Conditional Use Permit to operate a licensed home day care, caring for up to 5 children.  
4.
The lot size is .42 acres.
5.  The setback of the home is 40 plus feet.

6.
The applicant stated that she is applying for a State license.  The State Inspector has made a visit but applicant is waiting for inspection from the State Fire Marshall.

7.
The applicant stated that the maximum number of children she will be care for will be 5.

8.
Typically there will be 2 children all day long and the rest will be dropped after school.
9.
Trips in and out of the facility will be 3 morning drops and 3 afternoon drops.

10.
There are ample parking spaces for at least 3 vehicles in the driveway and there is also some parking space at the side of the road.

11.
The yard is fenced in from the road.
12.
The Day Care itself is located within the house using rooms in the home and a daylight basement.

13.
There will be no hired help at this time. 
Members of the Board were in unanimous agreement with the above Finding of Facts. 

Applicant's responses to the Conditional Use Application Questions, which the board was in agreement with, are found below in italics:

Standards for a Conditional Use Permit:  An applicant who seeks a conditional use permit shall submit to the appropriate board adequate evidence, which will become part of the record, illustrating the proof required.  The board shall review the application in concert with all of the evidence submitted by the applicant, and shall make specific factual findings that the following are met: 

1.
The use is compatible with and similar to the general categories of uses of neighboring properties.  True.  "I will be providing a service that our community needs, and will not have a negative effect on the neighborhood."

2.
The use is compatible with the Comprehensive Plan and the anticipated future development neighborhood.  "True, it is."

3.
Anticipated traffic to and from the proposed operation will not cause an adverse negative impact on the neighborhood surrounding the proposal.  "True - There are two separate driveway/turnaround spots and traffic is visible from all directions."
4.
There will be no noise, dust, odor, vibration or smoke generated by the use that will adversely affect neighboring properties or the Town in general. "True."
5.
The physical characteristics of the site, including location, slopes, soils, drainage and vegetative cover are suitable for the proposed use. "True - We have recently installed a fence creating safety for the children in our back yard and privacy.  All toys and play equipment are not visible from the road." 

6.
The use will not constitute a public or private nuisance.  "True."  

7.
Any other requirements and applicable provisions of this Code, as deemed necessary, are met.  "True."
Members of the Board unanimously agreed that the above conditional use requirements are met.
CONCLUSIONS

Motion was made by Mr. Trafton, seconded by Mr. Donley, and it was unanimously
VOTED 


That under 225-67-F, 1 through 6, conditions having been met, that we approve a Conditional Use Permit to operate a Day Care Center for up to 5 children at 224 Middlesex Road, Tax Map U12, Lot 13 in the R-2 Zone.
APPROVAL OF MINUTES

Motion was made by Mr. Trafton, seconded by Mr. Donley, and it was
VOTED


To approve the minutes of the June 15, 2015 meeting as written.
OTHER

Chairman Marcello said he would like to talk to the Planning Board about getting together for a workshop to discuss the conditional use requirements; re:  what really constitutes a nuisance.  The Board was in agreement that a workshop would be a good idea. More information will be coming from Chairman Marcello.    
With no further business to address, the meeting was adjourned at 7:25 p.m.






Respectfully submitted,







Patty Williams, Recording Secretary
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