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MINUTES

TOWN OF TOPSHAM
BOARD OF SELECTMEN
JANUARY 20, 2011, 7:00 P.M.

MEMBERS PRESENT:
Ronald Riendeau, Chairman




James Trusiani, Vice Chairman




Marie Brillant





Andrew Mason





Donald Russell

MEMBERS ABSENT:
All Present.
STAFF PRESENT:
Planning Director, Richard Roedner.
A regular meeting of the Topsham, Maine Board of Selectmen was held on Thursday, January 20, 2011 at the Municipal Building at 100 Main Street, Topsham, Maine. 
CALL TO ORDER - PLEDGE OF ALLEGIANCE
Chairman Riendeau called the meeting to order at 7:00 p.m.  All present stood to recite the Pledge of Allegiance.
ROLL CALL
The recording secretary took the roll call and noted that all Selectmen were present.  Planning Director Richard Roedner was present acting as an Advisor to the Board.  Attorney Linda McGill and Attorney Lori Dwyer from Burnstein Shur were also present at the meeting representing the Town.
TOWN MANAGER'S REPORT

Chairman Riendeau called on Richard Roedner to give the Manager's Report, which included:
· Deadline to license dogs - All dogs must be licensed by January 31, 2011 to avoid a $25.00 fine.  The cost is $6.00 for spayed or neutered dogs and $11.00 for all other dogs.
· Details of accepting credit/debit cards at the Clerk's counter continue to be worked on.  A February start date is anticipated.
· The Maine Department of Transportation has delayed its work on the Route 1 Off-ramp to Maine Street, Brunswick from January 17 until February 1, pending further delays due to snow.  A two-week shut-down of the ramp is anticipated.

· The Topsham Public Library Long-Range Planning Committee will hold two focus group meetings.  The first is scheduled for Saturday, January 22 and the second on Tuesday, January 25 - both at 7:00 p.m.  The meetings are open to the public and the committee will welcome input from the community.

· Town Manager Cornell Knight will begin work on February 1, 2011.

There were no questions or comments from members of the public following Mr. Roedner's presentation. 

BOARD AND COMMITTEE REPORTS AND UPDATES

Honoring Roger Caouette - Chairman Riendeau went to the podium and called Roger Caouette forward.  Mr. Riendeau, assisted by Nancy Randolph, honored Mr. Caouette, a former Selectman, for his work on the Androscoggin River Swinging Bridge Committee.  Mr. Caouette was presented with a framed picture of the revitalized bridge.
Report From John Shattuck - John Shattuck, Economic Community Development Director, presented a report on the departure of Village Candle from the Topsham Fair Mall.  Mr. Shattuck said this departure has been on his radar for the past year, as reported in the Times Record.  Village Candle claims they will be able to save millions of dollars per year by consolidating their warehouse in Gardiner with their manufacturing facility to a new location in Wells. Work is underway to identify new tenants for the retail and office space in the Topsham Fair Mall.      
PUBLIC COMMENT

Sandra Consolini, of 53 Loon Drive, responded to a recent comment made by a board member on her voting not to place a candidate on certain committee positions.  Ms. Consolini said she only voted no two times and with good conscience.  One particular candidate said, during her interview, that she would not have applied for the position on her own but was doing so because someone had asked her to.  Ms. Consolini said the second time she voted "no" was because she felt sure the candidate only wanted to be placed on the Board of Appeals because he had been recently denied an appeal. 
Ms. Consolini said she attended the appeal of Paul Caruso's termination.  She noted that Mr. Ashe, who had been vacationing in Florida was present at the hearing and asked if the Town paid for his flight ticket from Florida to Maine to attend the meeting and also if the Town paid for his attorney to represent him.   Selectman Trusiani responded that the Town had an obligation to pay for Mr. Ashe to be present and for his attorney as he was the acting Town Manager during the time of the incident and needed to present at the hearing to defend the Town's action.  Ms. Consolini asked how much did the flight and representation during the hearing cost.  Selectman Trusiani said the figures are a matter of public record and will be recorded as soon as invoices are received. 

CORRESPONDENCE

None noted.
ADJUSTMENTS TO THE AGENDA

None noted.
CONSENT CALENDAR
1.
Approval of the Minutes of the Selectmen Meeting on January 6, 2011.


Motion was made by Mr. Russell, seconded by Mr. Mason, and it was unanimously

VOTED


To approve the minutes of the Selectmen Meeting of January 6, 2010 as written. 
PUBLIC HEARING
05-11 CONSIDERATION AND ANY APPROPRIATE ACTION RELATIVE TO THE  BOARD OF SELECTMEN RECOMMENDATIONS REGARDING THE PLACEMENT OF ADDITIONAL ARTICLES ON THE FEBRUARY 16, 2011 SPECIAL TOWN MEETING WARRANT. 
The Public Hearing was declared open.  It was noted that Articles 2 through 4 had been subject to an earlier public hearing and were not being discussed tonight.  Chairman Riendeau read aloud ARTICLE 5 - "Shall the voters approve an Ordinance entitled "An Ordinance to regulate the development of Addiction Treatment Facilities?" Mr. Roedner presented background on this article; there were no comments from members of the public following his presentation.  Mr. Russell noted that the complete article is a new addition to the ordinance.

The Public Hearing was declared closed.  Motion was made by Mr. Russell, seconded by Mr. Mason, and it was unanimously

VOTED


To move Article 5 forward to Town Meeting. 
Chairman Riendeau read ARTICLE 6 - "Shall the Town authorize the Board of Selectmen to enter into an agreement to settle the litigation, Mariner Tower II, LLC v. Town of Topsham and Topsham Planning Board, now pending in the Federal District Court for the District of Maine, to include the essential terms listed below and such other reasonable terms and conditions as the Board deems necessary to protect the Town's interests?
· Mariner will be allowed to erect a "monopine" telecommunications tower, which is a telecommunications tower camouflaged as a pine tree, on the property, subject to the conditions and specifications described in the most current version of mariner's application to the Topsham Planning Board, including but not limited to the most current Stormwater Management Plan (4//30/10) and the most recently revised Site Plan.
· Mariner will agree that the monopine can never be extended above 75 feet.
· Mariner will reimburse the Town for attorney's fees in the litigation in the amount of $10,000."
Attorney Dwyer, from Bernstein and Shur and representing the Town, presented an explanation of what is going on in the case and what the legal claims are before the Town.

Attorney Dwyer said that the purpose of the meeting is for members of the public to provide input to the Board of Selectmen regarding the proposed settlement that has been put onto the table as listed in the Draft Warrant.  The Planning Board denied T-Mobile and Mariner's joint application for a Conditional Use Permit as well as a Site Plan Review to construct a cell tower on property at 14 Oak Street.  Mariner leased a compound and proposed to build a 75-foot tower on a 40-foot by 70-foot compound.  It was going to be monopole style tower.  The Planning Board denied the application under two criteria under the Conditional Use Standards.  Mariner challenged the denial in Federal District Court under the Federal Telecommunications Act of 1996 (TCA).  

Attorney Dwyer said it was important to remind folks that this is a matter that is in litigation so there are some constraints and limitations of what she can talk about.  Regarding the legal issues, the TCA is a federal statute and there are basically five limitations on what local authorities can do when a cell tower application is before it.  In this case, only two of those are at issue.  Mariner has primarily two claims in front of the federal district court in Maine.  The first one is the Substantial Evidence Claim.  That one is the one you hear about all the time in state court reviews where the federal statute says any decision by the state or local government to deny a request to place or construct a cell tower has to be in writing and it has to be supported by substantial evidence in a written record.  Substantial evidence is the same standard and effect that is used in state court when any Planning Board decision is appealed to a state court.  That means that is a review of the existing record (whatever the Planning Board looked at) is the only thing that the court is going to look at on the Substantial Evidence Claim.  The court will review that to determine whether a reasonable mind could come to the conclusion that the Planning Board came to.  It is deferential to the Planning Board, just as in state court.  
The second prong under this TCA case is the Effective Prohibition Claim (EPC).  The EPC says that the Town's denial cannot prohibit or have the effect of prohibiting the provision of wireless service.  This is not an entirely clear statement.  A single provision by a town can be found to deny cellular coverage under this provision.  To prevail on this claim, Mariner, in front of the federal court, is going to have to show that there is a significant gap in coverage in the area where they are proposing to build this tower.  Also, they have to show that there is no feasible alternative to the site, as proposed, to fill the gap in coverage.  The burden is on Mariner in court to show that there is a gap in coverage and that there is no feasible alternative.  

There are a couple of other things that are very important about the EPC.  While the Substantial Evidence Claim may in fact be mooted by the referendum that was passed and the fact that cell towers are prohibited in this district, that is not also true for the EPC.  That claim does not necessarily go away because of the Citizen Referendum.  This provision is a limited preemption provision meaning that the federal statute can trump the local regulations in certain limited circumstances when Mariner is able to show those two things.  It is a trial on the merits with witnesses and expert testimony and people taking the stand and full blown discovery, unlike the Substantial Evidence Claim which is just looking at the record before the Planning Board.  Under this prong it is full blown litigation in federal court.  The inquiry is very fact intensive.  There is a level of unpredictability about EPC because it is very much about the specific expert testimony, which expert is more credible and is that piece of information about the gap in coverage and about whether or not there is coverage over here but not over here or whose maps are going to trump whose.  Looking at other case law provides guidance, but each case stands on its own set of facts and circumstances. 
What it's really going to come down to is whether Mariner can show that there are no alternatives available and, conversely, whether the Town can come back and say there is a feasible alternative. 

Attorney Dwyer said if you are interested in knowing everything that has happened to date, this is the list of things that has happened in the litigation and she summarized that

· The complaint was filed on the case in July, about a month after the Planning Board denial; it was a timely complaint;

· In August, before the Town answered the complaint, it filed a motion to dismiss on the grounds that Mariner had failed to exhaust its administrative remedies at the Town level; 

· That motion led to Mariner's request to amend the complaint.  They did so in a way that cured, at least for now, the problem pointed out in the Motion to Dismiss - making it go away for now;

· The Town has since answered the complaint.

· The Court has issued a Scheduling Order which sets forth the various deadlines in the case.  The initial trial date was set in July, 2011. 

· As a consequence of this offer that has come forward, the parties jointly requested that the court give them a little bit of extra time to see if the Town is interested in settling the case, so the trial date has now been pushed to August of 2011. 

Attorney Dwyer said there has not yet been discovery.  There have not been expert designations, so we are early in the litigation at this point.  The basic terms of the settlement offer include: 1) to commit construction of a monopine telecommunications tower.  A cell tower disguised as a pine tree.   Mariner will agree to not raise the tower over 75-feet.  They will pay $10,000 to the Town to cover some of the attorney's fees to date.  

Attorney Dwyer asked what would a settlement achieve that the Town wouldn't necessarily achieve in court?  As with any case, we wouldn't be here if there weren't the risk that the Town could lose in the litigation.  That means that the Town could spend a whole lot of money defending a case going to trial in federal court and ultimately not prevail and wind up with a tower that was proposed two years ago.  That risk exists.  If the judge rules in Mariner's favor and we go all the way to trial, we pay lots of money and ultimately there is a 75-foot tower monopine built under the terms proposed.  The question before you is whether or not the voters want to continue to spend money to fight, given what you know at this point and given the possibility that there could be a loss at the end and how much do you want to spend ultimately to determine whether or not the court is going to agree with the Town's position.

Following Attorney Dwyer's presentation, the Public Hearing was declared open.
Several members of the public came to the podium to present their comments, some of which included:
Penny Martin - Asked if Town insurance came into play.  Mr. Roedner responded that the Town's insurance covers any liability but not this type of litigation.
Jeff Deletesky - Asked what the legal bill might total assuming that Article 6 passes.  Attorney Dwyer responded that the Town has asked for up to $150,000 and said the cost might well go that high if the case goes to court.  Approximately $10,000 to $15,000 has been billed to date. 
David Douglass - If we accept the offer and the "not over 75-foot tower" is built and then Mariner sells the tower to someone else, will the no more than 75-feet provision still apply?  Attorney Dwyer responded that this could be negotiated.  However, if we go to court and Mariner wins, the conditions of the original application would prevail.
Regina Leonard - Told Attorney Dwyer that she appreciated her explanation.  Asked if because there was no Site Plan Review if a precedent was being set that all permits would likely be granted.  Response was that Mariner is taking the position that they were denied Site Plan Review also.   If they win it is likely that the court will issue permits.  
Can less intrusive alternatives be an argument?  Attorney Dwyer said the case can be raised.

Tom Heskill - Asked if there are federal guidelines on where cell towers can be placed.  Attorney Dwyer responded that TCA tried to balance with reservations for municipalities to enforce limitations.  If the decision means they cannot go any place else, the government can say where they will go.   Noted that T-Mobile has dropped out and asked if there was anybody else in the wings.  Attorney Dwyer said if Mariner wins, then T-Mobile will go on the tower and on the original request.
Ed Webster - Asked if this goes to court, will the neighbors be able to testify?  Response was that the court will look at the public input on record.  In the Burden of Truth, there is no purpose to hear from the residents.  Said we heard from a resident in the area that he has T-Mobile service and has no problem and it appears no one listens to this resident.   Attorney Dwyer said there is also testimony that there are a high number of dropped calls in the area and there is some precedent that the Court listens to this. 
Nancy Randolph - Asked if the public record could be kept open so that citizens could write letters which could be considered part of the records within a date certain.  
David Douglass - Asked if Topsham had their own experts to fight the case.  Attorney Dwyer responded that the next phase would be that Mariner will produce their expert and then we will respond with ours.
James Phillby Baxter (Phin) White - Asked if case goes to trail, can T-Mobile get back into the suit?  Response was that T-Mobile has an independent expert who will participate.  
Feels it is a positive sign that T-Mobile has dropped out.  Considers the settlement offer a loss for Topsham.  Asked if a new alternate site be presented at this time.  Response was yes.   Mr. White feels the top of Ft. Andros building still an alternative and that it was not mapped correctly the first time.   Said Brunswick/Topsham Water District does not need their water tank on River Road in Brunswick any longer and that would also be a possibility for a tower. Urged Board not to settle.   Said the Planning Board listened to the citizens and that they should be supported fully. 
Attorney Cliff Goodale - Introduced himself as an attorney from Augusta who represents the citizens in opposition to the tower.  Said he was familiar with the case and did not disagree with what Attorney Dwyer stated earlier. He said that in preparation for this meeting he has reviewed not only Topsham's ordinances, but also the pleading, the complaints, the amended complaints and the answers that are pending in Superior Court.  Attorney Goodale said the Town Meeting does not have jurisdiction.  It does not have the authority to grant you the right to settle.  They can pass ordinances, they can amend ordinances, they can repeal ordinances, but they do not have the authority to authorize you to ignore ordinances.  They do not have the authority to authorize you to void a Planning Board decision.  To the extent that the warrant says we are looking to the Town to authorize us to do this…it is an advisory warrant article only.  The flip side of that is whether your oath to uphold the ordinances of the Town of Topsham also permits you to settle and ignore the referendum vote, which you would have to do.  

Said the Town has the opportunity to bring in new experts with viable alternatives and that it was premature to consider whether or not to settle and that a settlement shouldn't even be considered. 
Board Member Mason - Asked hadn't we already had experts?  Attorney Goodale said yes, that experts had looked at the gap of coverage.  Attorney Dwyer said the purpose of this hearing was to obtain input from the public and it was her job to say there was an offer on the table.
Sandra Consolini - Concerned that the February town meeting doesn't usually have a large attendance and urged the Board to put this item to a ballot question.
Liz Armstrong - Urged the Board not to place on the warrant.  Said we would be selling ourselves short to settle and asked to move forward to Article 7.
Jeff Deletesky - Thanked the Board and also the Planning Board for listening to the citizens.  He said 99.9% of comments gave a valid reason for not placing a tower.  Asked to slow the process down.  Said we appear to be in good hands and doesn't see us losing the case.   Urged the Board to vote no on Article 6 and yes on Article 7.  Said he is on the Finance Committee and that it would have been good to have heard from them tonight.   
David Douglass - Said this was not in his neighborhood, but that he loved Topsham and urged the Board to place on the Warrant.
Phin White - Asked that further investigation be made to be sure our insurance does not cover at least part of this item.
Regina Leonard - Noted the difference between in-home and vehicle coverage.   Suggested the Town hire a specialist to do a peer review.  Asked what message would be sent if the Town and Board of Selectmen overturned a decision of the Planning Board.   Said we need to back up our Planning Board. 
Michelle Derr - Asked about Town Meeting rights.  Attorney McGill said this process at this meeting is for the Board of Selectmen to make their decision.
Scott Libby - Said he was a member of the Planning Board and that the Board has looked at this application for a year and a half.  Said we are a diverse board but voted unanimously to deny the application and that there was no appeal to the Board of Appeals and no state action.  Appears that Mariner is circumventing the appropriate process. 
Peter Lepari - Said he was a former selectman and had heard some felt the selectmen were violating their oath.  One Town meeting cannot bind a subsequent town meeting and said the selectmen were not violating anything.  They are simply going to Town Meeting and asking citizens what they think.  Urged the Board to place this article on the warrant.
Anthony Del Gaudio - If this goes to town meeting and to court and we lose, is there an appeal process?  Response was yes.
Patrick O'Regan - What if Town Meeting decides not to accept the offer, or the extra $150,000?  Response was the Board would need to find the dollars somewhere in the budget. 
With all comments having been heard, the Public Hearing was declared closed.

Selectmen Russell thanked the individuals for making their comments, including the individuals who wrote editorials.  He said there were excellent comments made.  He said it would like it understood that the Selectmen have not made a decision on what to do.  It was not predetermined; that's not why the article went on the Draft Warrant.  It went on the Draft Warrant so we could get to this point.  Mr. Russell said he wanted it understood that the Board is not doing anything behind the scene, behind closed doors, but are trying to be as forthright as possible.  That is why it was decided to put those articles on the warrant so there would be an opportunity to air them and not have the Selectmen just go out and make the decision to accept the offer or not.  Mr. Russell said you also must remember that the Board did not initiate the settlement offer; it was sent to us so we have to take some action on it. 
Motion was made by Mr. Russell and seconded by Mr. Mason to withdraw Article 6 from the Warrant and not send it to Town Meeting.

A lengthy discussion followed.  Selectman Trusiani thanked everyone for participating and said this was presented to the Selectmen and they brought it to the public.  He urged the need to defend the decision of the Planning Board.

Chairman Riendeau said he felt the Board has acted very professional and that it was difficult to sit back and not respond to the bashing from the newspaper editorials and articles, the untruths and the insinuations.  

Selectman Mason said it has been an interesting experience to be involved in this case coming from outside as he was not involved in the Planning Board decision.  He said he is putting on his "attorney hat" in this role, as an impartial viewer looking at the evidence presented so far in the case and the evidence that we expect to get generated….what are the risks?  We need to be cognizant that we represent the people.  We received a settlement offer and have to respond.  There has to be a mechanism to respond.  We need to get an idea of the sense of the people.  Mr. Mason said he learned a lot and it feels early but we have a duty to respond.  $150,000 is a risk and it is the role of Selectmen to appreciate that risk and how it will affect the finances of the Town.  Mr. Mason said he feels it is prudent to wait. 
Selectman Russell said he looked at the case as if was making a business decision in his own life and is willing to spend a little bit more money to find out more details about it before finalizing a decision.  

Vote was called and it was unanimously 

VOTED

To withdraw Article 6 from the Warrant and not send it to Town Meeting.

ARTICLE 7 -
"Shall the  Town vote to raise and appropriate up to $150,000 from the Town's Fund Balance or from Bonding to pay for litigation costs related to the Mariner Tower II, LLC appeal of the Topsham Planning Board's decision related to an application to construct a 75-foot cell tower at 14 Oak Street?"
The Public Hearing was declared open with comments received, including:
Liz Armstrong - Urged the Board to withdraw Article 7.
Jeff Deletesky - Disagreed with Selectman Mason's statements.

Dave Douglass -   Said he was Chairman of the Finance Committee and urged the Board to 

                             remove Article 7 from the Warrant.
Regina Leonard - Approved of the public process and urged the Board to make it a fair process.
Liz Armstrong - Said there was a lot of professional expertise in Topsham that might be helpful 

                             at no cost to the Town. 

With all comments having been heard, the Public Hearing was declared closed.

Motion was made by Mr. Russell, seconded by Mr. Mason, and it was unanimously

VOTED

       That Article 7 not be sent to Town Meeting.
ADJOURNMENT
Motion was made by Mr. Trusiani, seconded by Ms. Brillant, and it was unanimously


VOTED



To adjourn at 9:47 p.m.






Respectfully submitted,







Patty Williams, Recording Secretary
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