APPROVED VERSION

MINUTES

TOWN OF TOPSHAM
BOARD OF SELECTMEN
JANUARY 6, 2011, 7:00 P.M.

MEMBERS PRESENT:
Ronald Riendeau, Chairman




James Trusiani, Vice Chairman




Marie Brillant





Andrew Mason





Donald Russell

MEMBERS ABSENT:
All Present.
STAFF PRESENT:
Planning Director, Richard Roedner.
A regular meeting of the Topsham, Maine Board of Selectmen was held on Thursday, January 6, 2011 at the Municipal Building at 100 Main Street, Topsham, Maine. 
CALL TO ORDER - PLEDGE OF ALLEGIANCE
Chairman Riendeau called the meeting to order at 7:00 p.m.  All present stood to recite the Pledge of Allegiance.
ROLL CALL
The recording secretary took the roll call and noted that all Selectmen were present.  Planning Director Richard Roedner was present in the absence of the Town Manager.  
TOWN MANAGER'S REPORT

Chairman Riendeau called on Richard Roedner to give the Manager's Report.   Mr. Riendeau told the public that Mr. Roedner has been very helpful to the Board acting as a contact point in the absence of a town manager.
The Manager's Report included:

· We have re-advertised for a new Public Works Director, after our previous search process failed to find a suitable candidate.  We are also advertising for a part-time position in the Clerk's office. 

· Starting in February (the date has not been established yet) our Clerk's Office will begin accepting credit and debit cards for payments. There will be fees added to the transaction to cover the bank charges that come with the use of these cards.

· Starting January 17, the Maine DOT will begin work on the Route 1 off-ramp that leads to Maine Street in Brunswick.  The ramp will be closed to traffic for a two-week period.

· Our General assistance Office has received nearly $600 in donations to the Heating Assistance Fun, and an anonymous donation of $5,000 to the General Assistance 
· Program.  Mr. Roedner thanked those donors who have so graciously provided these funds for these services.

· The Topsham Public Library will be kicking off its 2011 Joy of Art, a celebration of community art, at a reception on January 15, 2011 from 1:00 p.m. to 3:00 p.m.  Refreshments and entertainment will be provided. 

There were no questions or comments from members of the public following Mr. Roedner's presentation. 

BOARD AND COMMITTEE REPORTS AND UPDATES

None noted.
PUBLIC COMMENT

Bill Fitzsimmons of 41 Elm Street asked to be recognized.  Mr. Fitzsimmons told the Board that he wished to share his thoughts on the process used by the Board of Selectmen for appointments to various boards and committees.  He told the Board there were consequences when someone who is qualified to fill a vacancy is overlooked.  Mr. Fitzsimmons said he was referring to the Board's action of not naming Sandra Consolini to the Finance Committee.  
Mr. Fitzsimmons went on to explain the process of the Finance Committee and the importance of having a diversity of members on board.  He said he felt the Board of Selectmen acted out of pettiness which he considered a payback to Ms. Consolini for her role as a former selectperson.   He said he felt Ms. Consolini did her homework while serving on the Board of Selectmen, asked a lot of good questions and that her service was not appreciated by the Board.  He told the Board he felt they were sending a negative message to the public.
Following Mr. Fitzsimmons comments, Sandra Consolini came to the podium and thanked Mr. Fitzsimmons for his support.  Ms. Consolini informed the Board and members of the public that Village Candle had announced that they were moving out of Topsham and taking their business to Wells.  Ms. Consolini asked the Board if John Shattuck had done everything possible in his role in Topsham Development to keep Village Candle in Topsham and she requested that Mr. Shattuck report to the Board of Selectmen at their next meet whether or not he sat down with Village Candle and tried to keep them in Topsham.  

No action was taken and there were no further comments to be heard.

CORRESPONDENCE

None noted.
ADJUSTMENTS TO THE AGENDA

None noted.
CONSENT CALENDAR
1.
Approval of the Minutes of the Special Selectmen Meeting on 11-4-10.


Motion was made by Mr. Russell, seconded by Mr. Mason, and it was unanimously

VOTED


To approve the minutes of the Special Selectmen's Meeting of November 4, 2010 as written. 

The vote was 4 to 0 with 1 abstention (Brillant).

2.         Approval of the Minutes of the Regular Selectmen Meeting on 12-16-10.


Motion was made by Mr. Russell, seconded by Mr. Mason, and it was unanimously

VOTED


To approve the minutes of the Regular Selectmen's Meeting of December 16, 2010 as written.  

PUBLIC HEARING
None noted.
UNFINISHED BUSINESS
None noted.
OLD BUSINESS

None noted.
NEW BUSINESS

01-11
CONSIDERATION AND ANY APPROPRIATE ACTION ON APPOINTMENTS TO BOARDS/COMMITTEES.

Motion was made by Mr. Russell, seconded by Mr. Mason, and it was unanimously


VOTED



To appoint Phillip Parker to serve on the TDI, Inc. Board.
02-11
REVIEW THE FOLLOWING SUGGESTED ADDITIONAL WARRANT ARTICLES FOR THE FEBRUARY 16, 2011 SPECIAL TOWN MEETING.
· Addiction Treatment Facilities

· Fairground Regulations

· Building Code Amendments

· Cell Tower Lawsuit Settlement Offer


Chairman Riendeau said the Board of Selectmen were not taking any comments on these items tonight, but would listen to a report from the Planner and decide if they want to put these items on the agenda of the next Selectmen's meeting on January 20, 2011 at which time a Public Hearing would be held to receive public comment before actually deciding if the items would be placed on the Warrant for the next Town Meeting. 

Bill Fitzsimmons asked if this was normal procedure and Chairman Riendeau responded that it was normal procedure and that members of the public could give all the comments they wished at the January 20th Board of Selectmen meeting.   Sandra Consolini asked if people could simply make some comments this evening but not ask any questions. Chairman Riendeau responded that the meeting would be conducted as first stated.  Mr. Russell added that right now the Board had nothing concrete to discuss until the Board decides to place the items on the warrant and then hold the public hearing process. 
Addiction Treatment Facilities - Richard Roedner presented a brief history saying that last year the Planning Board started working on the medical marijuana question and the question arose if Topsham had any ordinance wording regarding the placement of treatment facilities.  Under state law, towns have to allow them and are allowed to regulate them, therefore the Board drafted language.  Several meetings were held, including a Public Hearing. The ordinance defines the use and creates setbacks from uses where incompatibilities might exist. 

Motion was made by Mr. Trusiani, seconded by Mr. Mason, and it was unanimously

VOTED



To send the draft wording for location of addiction treatment facilities to the January 20, 2011 Board of Selectmen meeting for a Public Hearing.
Fairground Regulations - Mr. Roedner reported that the Planning Board has drafted some amendments to the current language to help streamline the permit process and to clarify when permits are needed and who is responsible for them.  However, the draft has not yet been finalized for forwarding to the Board of Selectmen. 

Motion was made by Mr. Russell, seconded by Mr. Trusiani, and it was unanimously

VOTED


To withdraw the Fairground Regulations Ordinance from the agenda and wait until it is ready to come before the Board of Selectmen for a Public Hearing. 

Building Code Amendments - Mr. Roedner explained that Topsham (and all other towns in the state) has been required by the State of Maine to conform to a new Building Code - Uniform Building and Energy Code.  As part of the new code, the State has pre-empted any existing Building Codes that towns may have adopted.  In Topsham, this means that Chapter 91 of the Town Code, Building Construction, has been effectively eliminated, although it still sits in our Town Code. 
Staff has met to draft wording to comply with the new single code which became effective on December 1, 2010 in all communities consisting of 2,500 people or greater.  The new wording actually reduces the size of the code from 5 pages down to 1 page.  All reference to Topsham's current code using BOCA '96 has been amended to comply with the new code.  

Following discussion, motion was made by Mr. Trusiani, seconded by Mr. Mason and it was unanimously

VOTED


To bring the new draft wording of the Building Code Amendments to the January 20, 2011 Board of Selectmen Meeting for a Public Hearing.

Cell Tower Lawsuit Settlement Offer - Mr. Roedner presented history that approximately 2 years ago the Planning  Board received an application for a cell tower on top of Oak Street.  The application was reviewed at multiple meetings and ultimately the Planning Board voted to deny the Conditional Use Application portion of what the applicant was applying for.  That decision of the Planning Board was appealed at the U.S. District Court, District of Maine in Portland back in July and is currently on track for a July 2011 court date.  Our attorney on this matter has been talking to the appellant's attorney and has updated the Board of Selectmen at several Executive Sessions.  At the last Executive Session, our attorney gave indication that Mariner Tower, the appellant in this case, was talking about proposing a settlement.  A proposed settlement offer has now been received and the offer was included in the Board package for review.  The proposal is to stop litigation if they are allowed to build a 75-foot mono pine structure disguised as an evergreen, rather than the original pole proposed.  Wording will be included that the pole will never be allowed to rise above 75-feet and Mariner Tower will pay the Town $10,000 toward legal fees (which currently are in the order of $14,000.
Board member Russell said it would behoove the Board of Selectmen, where we do have a Town Meeting form of government, to move this forward through the public process and take it to the Town Meeting for the legislative body to decide what they want to do with it.  Mr. Russell said to that end he will propose a motion and then read the question we would be taking to Town Meeting so everyone will understand what the people would be voting on. 
Motion was made by Mr. Russell, seconded by Mr. Trusiani, and it was unanimously 

VOTED


To move to add a question regarding settlement of the Mariner Tower II, LLC litigation to the draft February 16, 2011 Special Town Meeting Warrant and to hold a public hearing on the question on January 20, 2011 at 7:00 p.m.

The question shall be:  "Shall the Town authorize the Board of Selectmen to enter into an agreement to settle the litigation, Mariner Tower II, LLC v. Town of Topsham and Topsham Planning Board, now pending in the Federal District Court for the District of Maine, to include the essential terms listed below and such other reasonable terms and conditions as the Board deems necessary to protect the Town's interests?
1.
Mariner will be allowed to erect a "monopine" telecommunications tower, which is a telecommunications tower camouflaged as a pine tree, on the property, subject to the conditions and specifications described in the most current version of Mariner's application to the Topsham Planning Board, including but not limited to the most current Storm Water Management plan (4/30/10) and the most recently revised Site Plan.

2.
Mariner will agree that the monopine can never be extended above 75 feet.

3.
Mariner will reimburse the Town for attorney's fees in the litigation in the amount of $10,000.


Mr. Russell said if the above is voted down and the Town does not want to accept the agreement, then we need to move forward to pay the bills arising from the litigation.

Motion was then made by Mr. Russell, seconded by Mr. Trusiani, and it was unanimously 


VOTED



To add a question regarding raising and appropriating up to $150,000 to pay for defending the Topsham Planning Board's decision regarding the Mariner Tower II, LLC application for a 75-foot cell tower at 14 Oak Street.  Said funds to be drawn from the Town's Fund Balance or raised through a bond question.



The question would be: "Shall the Town vote to raise and appropriate up to $150,000 from the Town's Fund Balance or from bonding to pay for litigation costs related to the Mainer Tower II, LLC appeal of the Topsham Planning Board's decision related to an application to construct a 75-foot cell tower at 14 Oak Street."


Sandra Consolini came to the podium and expressed concern that she thought there would be a place on the agenda to hear discussion of the article and all that happened was that a motion was made without an opportunity for discussion from the public.  Chairman Riendeau responded that the process will be to hear all comments and discussions at the Public Hearing on January 20, 2011.

Mr. Russell responded that he wasn't sure everyone present understood the process.  He said the Board had to get something in writing to place on the agenda to come before a Public Hearing.  Once a Public Hearing is held the Board will listen to any and all comments members of the public wish to make. Once the Public Hearing is closed the Board will then decide what to include on the Warrant for the February Town Meeting. 


Mr. Trusiani added that items have been written in the paper about the Board's accountability and transparency.  He noted that as Selectmen, most of the items being selected to come before a Public Hearing simply could have been decided by the Board alone.  However, keeping the best interest of Topsham's citizens at heart and following the open government process these items are being brought to a Public Hearing to listen to the citizens.  
ADJOURNMENT
Motion was made by Mr. Trusiani, seconded by Ms. Brillant, and it was unanimously


VOTED



To adjourn at 8:30 p.m.






Respectfully submitted,







Patty Williams, Recording Secretary
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