APPROVED 6/2/20

MINUTES

TOWN OF TOPSHAM

PLANNING BOARD MEETING
HELD VIA ZOOM FROM INDIVIDUAL RESIDENCES
MAY 19, 2020 – 7:00 P.M.

​​​​​​​​​​​​​​​​​​​​​​________________________________________________
MEMBERS PRESENT:
Donald Spann




Ronald Bisson




Scott Libby





Joshua Spooner




Tom Thompson
MEMBERS ABSENT: 
Brian Bickford, Bruce Van Note

STAFF PRESENT:
Town Planner Rod Melanson, Assistant Planner Andrew Deci
A.
CALL TO ORDER AND ROLL CALL

Chairman Spann called the regular meeting to order, via Zoom, at 7:00 p.m.
B.
ROLL CALL 

The recording secretary took the roll call and noted that all members were present, except for Mr. Bickford and Mr. Van Note, both of whom had been excused.
C.
APPROVAL OF THE MINUTES OF THE MAY 5, 2020 MEETING

Motion was made by Mr. Thompson, seconded by Mr. Libby, to approve the minutes of the May 5, 2020 meeting as written.  Chairman Spann called for a vote of Aye if in favor and Nay if opposed.  


The Aye’s were unanimous. There were no Nays, so the Motion was passed. 
D.
PUBIC HEARINGS

1.
PROPOSED ORDINANCE AMENDMENT TO CHAPTER 225 THAT DEFINES SOLAR ENERGY CONVERSION SYSTEMS (SOLAR FARM) AND ESTABLISHES A HABITAT MITIGATION FEE FOR COMMERCIAL USE WITHIN CERTAIN AREAS OF TOPSHAM.  SPECIFIC LAND USE CHAPTER CHANGES INCLUDE:


225-6 Definitions



225-16 Use Regulations



225-60.19 Solar Energy Conversion Systems


Assistant Planner Deci reviewed the changes to the proposed ordinance suggested by the Board at the last meeting and added two definitions.  


Questions were raised at the last meeting regarding how the habitat mitigation fee for commercial use within certain area of Topsham was determined.  Planner Deci described how the fees were reached in his memo to the Board dated March 12, 2020 and filed with these minutes.  In the memo he said the habitat mitigation fee is intended to dis-incentivize commercial development and/or partially offset the impact of commercial development within the most sensitive areas of the community and to encourage development in less sensitive areas. If a project is partially within a sensitivity area, only those portions of the project within the sensitive area would be assessed a fee.  

Board member Spooner expressed concerns and asked if there was a way to compare our zoning maps with Map 10 of the Natural Areas Plan or the Grow Area compared to Map 10?  He said he was having a hard time determining whether there are medium to high value areas located within the areas zoned for commercial development or the Grow Area as designated in the Comprehensive Plan.  Mr. Spooner’s email to Planner Deci dated May 19, 2020, and filed with these minutes, included other questions:  “Why is the idea of a habitat mitigation fee coming up now?  Do you have any idea what the average fee in lieu has been over the years?  Were owners of land designated to be of value from a natural resource perspective notified of the designation in writing and by mail? Will owners of that land be notified if this habitat mitigation fee is adopted? Why does the draft ordinance use average value for single-family residential rather than actual value?” Mr. Spooner said he didn’t want to dis-incentivize growth.  


A lengthy discussion was held and both Planners Melanson and Deci responded to Mr. Spooner’s questions, especially the subject of notifying property owners of possible dis-incentivized developments on their land.  This item would have to be passed with a majority vote at Town Meeting before going into effect. 


After all comments from the Board were heard, the Public Hearing was declared open.  Nick Whatley asked if the mitigation could be limited to the item at hand.  Mr. Melanson responded that it could be.  Mr. Spooner said if we limited it to solar projects in the rural area, that would answer his concerns.  Yvette Meunier asked if notices could be given same as done for projects next to abutters.  Victor Langelo said we want to incentivize solar use and are trying to preserve the rural areas.  He added we don’t want to incentivize commercial development over solar.  

Planner Melanson asked if the Board is suggesting to focus the fee only on solar.


The Public Hearing was declared closed and the Board continued the discussion.  Mr. Thompson asked if it made sense for the Planners to place ads in the local newspaper and the Cryer that this is being considered as a way to inform more citizens. Mr. Libby suggested talking about notifications at a later date as we are not taking anyone’s rights away.  Mr. Spooner said if we only consider solar application, then the notification issue goes away. 


Motion was made by Mr. Thompson, seconded by Mr. Libby, to table the proposed Ordinance Amendment, Chapter 225 Solar Energy.

Chairman Spann called for a vote of Aye if in favor and Nay if opposed.  The Aye’s were unanimous. There were no Nays, so the Motion was passed. 

2.
ANDREW PROULX OF TOPSHAM HAS SUBMITTED PROPOSED 4-DWELLING UNIT SUBDIVISION AT 569 MIDDLESEX ROAD, TAX MAP R11, LOT 36

Pat Harty, of Harty & Harty Land Surveyors represented the applicant, Andrew Proulx, who was also in attendance via Zoom.  The application is for a four-unit subdivision at 569 Middlesex Road. Currently a duplex exists which is under construction on the site.  Mr. Proulx is seeking subdivision approval in order to add another duplex to the site for a total of four units. 


Mr. Harty said the property is mostly wooded and slopes down and away from the Middlesex Road in an easterly direction to the Muddy River.  Stone walls and an old wire fence on the site suggests the property was historically used as a pasture.  Proulx Properties LLC acquired the land on March 3, 2020.  The rear of the property is in the tree growth tax law program and will remain that way.  An existing gravel road access has been widened and the existing driveway improved with gravel added to increase the surface width and depth.  An artesian well has been drilled and installation of the permitted subsurface wastewater disposal system is nearing completion.  Mr. Harty said he has measured the sight distances and they are more than adequate from each direction. 

Originally, the applicant was asking for three waivers (Erosion Control Plan, Open Space and Improvements and Performance Guaranty), but as the project was discussed, it was concluded that waivers would not be necessary. 


Mr. Thompson noted there are two different dates on the subdivision plan (4/28/2020 and 5/18/2020) and questioned if they should be the same.  Mr. Harty responded that the original submission of the plan was on 4/28 and final on 5/18.  The applicant said he did not want to provide open space as the Conservation Commission suggested.  He said the back is in tree growth and has drop offs which are not safe and is the reason he does not want pedestrian access.  He said he had no problem with scientists viewing the area or professionals visiting the river for tests, etc.  Therefore, payment in lieu will be an option. 

Mr. Thompson referenced Planner Deci’s memo of May 14, 2020, question 7 “The Board should clarify lot ownership and road maintenance…is there an HOA, is the road owned and maintained by the developer/landowner..what sort of mechanism ensures this?”and asked if this created a problem.  Mr. Harty responded that it does not, is his opinion.  He said the Middlesex Road was re-routed around the 1850’s and was the original public road.  In the 1860’s the Tauton farm property was sold up to the new road.  It appears there is a small piece of land for which the deeded title is not clear.  The farm had been owned by the Tauton family since the 1860’s. 


The Public Hearing was declared open.  Comments were received from:


Bruce Moore, 631 Middlesex Road – (Called in but he was having trouble with his audio)  

Raija Suomela, 605 Middlesex Road – Ms. Suomela said she was on speaker phone with Mr. Moore and would act as a go-between.  

Ms. Suomela conveyed Mr. Moore’s comments.  He said he owns the abutting property.  The road is a historic road and is the only entrance to the farm property.  He is hoping the road will continue to be a shared road.  


Mr. Harty said Mr. Moore is referring to the “apparent historic public way” on the plan.  In the past, Mr. Moore used the road to access his fields. There is a gravel driveway that accesses the back field that runs right through the J & B Development property.  There is a big tree that runs across the apron.  The gravel drive hasn’t been used for quite some time.  Mr. Harty said he made the assumption that the road was abandoned.  Mr. Harty said he could not find discontinuance on the road or a description.  He said it is a woods road and not an approved road by any other means.

Raija Suomela spoke again and said Mr. Moore asked her to say that J & B Development owns road frontage and if it was sold he wants to use that road for access to his property. Ms. Suomela said she is up on a hill and looks directly at that property and is very encouraged of the thought of the back land being held in tree growth.

Mr. Proulx – Mr. Proulx said Mr. Moore owned hundreds of feet of frontage on the Middlesex Road and does not need to access that old dirt stump road across the front of my property to access his field.  This is a non issue to me and I am not going to allow commercial vehicles to cross my property. 

Planner Melanson said the disagreement is a civil issue between the land owners.  The survey plan shows an apparent historic public way which may or may not be resolved, and would need to be resolved between the landowners versus the Planning Board taking action.

With no further comments to be heard, the Public Hearing was declared closed.


Motion was made by Mr. Thompson, seconded by Mr. Libby, that based on the evidence available and the conclusions cited in Andrew Deci’s May 14, 2020 memorandum (pages 1-3), I move that the Planning Board approve the application of Proulx Properties LLC, for Preliminary and Final Subdivision Plans for 569 Middlesex Road with the Standard Conditions of Approval found on page 3 of the same memo, along with the following:

· Condition #7 be added that Ordinance Section 191-18 be met; 
· Findings of fact on pages 1 through 3 be included;

· and the Minor Subdivision Application Update that was given to us today from Harty & Harty be included. 

Chairman Spann called for a vote of Aye if in favor and Nay if opposed.  The Aye’s were unanimous. There were no Nays, so the Motion was passed. 
E.
ADJOURN

Motion was made, seconded, and it was unanimously agreed to adjourn the meeting at 8:25 p.m.







Respectfully submitted,







________________________________








Patty Williams, Recording Secretary
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